JoHN D. HEFFNER, PLIL.C
1920 N ST., N.W.
SuIlTk 800
WASHINGTON, D.C. 20036
(202) 263-4180
FaAx (202) 296-3939
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BY HAND

November 22, 2004

Hon. Vernon A. Williams

Secretary
Surface Transportation Board ENTERED
1925 K Street Office of Proceedings
Washington, D.C. 20423-0001
. NOV 22 2004
RE: FD No. 34618, East Penn Railway, Inc., Part of
Record

Application For a Modified Certificate of Public
Public Convenience and Necessity

o

ity

Dear Mr. Williams:

On behalf of Applicant East Penn Railway, Inc., I am filing
an original and ten copies of an Application for a Modified
Certificate of Public Convenience and Necessity.

I am also enclosing one check payable to the Board for
$1,300 to cover the applicable filing fees and a computer disk
formatted in WordPerfect 8.0 containing these filings.

Please date stamp and return one copy of this filing for our
records.

Sincerely, yours,
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cc: Mr. John C. Nolan
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WASHINGTON, DC 20423

STB Finance Docket No. 34618

EAST PENN RAILWAY, INC.
APPLICATION FOR A MODIFIED CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY

APPLICATION FOR A MODIFIED CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY
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TRANS (. By its attorney,

John D. Heffner Public Record

John D. Heffner, PLLC
1920 N Street, NW &
Suite 800

Washington, D.C. 20036
(202) 263-4180

Dated: November 22, 2004




BEFORE THE
SURFACE TRANSPORTATION BOARD

EAST PENN RAILWAY, INC.
APPLICATION FOR A MODIFIED CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY

STB Finance Docket No. 34618

APPLICATION FOR A MODIFIED CERTIFICATE
OF PUBLIC CONVENIENCE AND NECESSITY

1. Name and address of operator

East Penn Railway, Inc.

1973 Wellington Drive

Suite One

Langhorne, PA 19047

East Penn Railway, Inc. (“East Penn”) is currently a class

IIT rail carrier subject to the Board’s jurisdiction.

(1) Articles of incorporation: Not applicable.

(ii) Names and addresses of all of its officers and

directors and a statement indicating any present affiliation

each may have with a rail carrier: Not applicable.

(iii) Sufficient information to establish the financial

responsibility of the operator: Not applicable.




2. Information about the prior abandonment, including docket

number, status and date of the first decision approving the

abandonment :

East Penn proposes to operate a portion of a rail line
known as the Octoraro Branch (also referred to as U.S.R.A. Line
142), extending for approximately 27.51 miles between milepost
26.98 at Chadds Ford Jct., PA, and milepost 54.49 at the
Pennsylvania/Maryland state line near Sylmar, MD.

The Octoraro Branch was previously owned by the Penn
Central Transportation Company (Penn Central), and is currently
owned by the Southeastern Pennsylvania Transportation Authority
(SEPTA), a political subdivision of the Commonwealth of
Pennsylvania that provides passenger rail service. The Octoraro
Branch was not included in U.S. Railway Association’s Final
System Plan at the time the Consolidated Rail Corporation was
formed and, as such, was authorized to be abandoned without
further regulatory approval pursuant to the Railroad
Revitalization and Regulatory Reform Act of 1976, Pub. L. No.
94-210. SEPTA acquired the Octoraro Branch from the trustees of
Penn Central after it was abandoned in 1976.

From 1979 to the present, a series of short line railroad
operators have successfully provided service over the line.

These operators have included Octoraro Railway (1979 to 1994),




the Delaware Valley Railway Company (1994 to 1999), Brandywine
Valley Railrocad Company (1997 to 2002), Brandywine Valley
Railroad Company LLC (2002 to 2003) and the Morristown & Erie
Railway, Inc. (M&E) (2003 to the present). M&E operates under an
interim license, and by this Application for a Modified
Certificate, East Penn proposes to replace M&E as the interim

operator.?!

3. The exact dates of the period of operation which have been

agreed upon by the operator and the State which owns the line

(if there is any agreement, it should be provided) :

East Penn plans to operate pursuant to this Application for
Modified Certificate from November 22, 2004 through
approximately December 19, 2004, when Applicant will purchase
the Octoraro Branch from SEPTA. A copy of the Interim License
authorizing East Penn to provide freight service over the line

is attached as Exhibit A.

4. A description of the service to be performed:

East Penn will operate over the line on an as needed basis,
with frequency to increase as it is able to attract customers

and traffic.

' Later this vear, East Penn plans to purchase the Octoraro Railway from

SEPTA.




(i) The line over which service is to be performed:

East Penn proposes to operate a portion of a rail line
known as the Octoraro Branch, extending for approximately 27.51
miles between milepost 26.98 at Chadds Ford Jct., PA, and
milepost 54.49 at the Pennsylvania/Maryland state line near

Sylmar, MD.

(ii) All interline connections including the names of the

connecting railroads:

The Octoraro Branch will connect with ISG Railways, Inc.
(*18G”)? at Chadds Ford Junction, PA, in order to connect with
Norfolk Southern Railway Company (NS) at Coatesville, PA. ISG’s
rail line also connects with the former Reading Railroad’s
Wilmington & Northern line at the Delaware/Pennsylvania state
line providing East Penn with access to both NS and CSX

Transportation Corp. at Wilmington, DE.

(1ii) The nature and extent of all liability insurance

coverage, including binder or policy number and name of insurer:

Information pertaining to liability coverage is attached as

Exhibit B.

* 1sG Railways, Inc., acquired the assets of Brandywine Valley Railroad

Company LLC.




(iv) Any preconditions which shippers must meet to receive

service: None.
5. The name and address of any subsidizers: Not applicable.
6. Sufficient information to establish the financial

responsibility of any subsidizers: Not applicable.




Respectfully submitted,

East Penn Railway

By its attorney,

ohn D. Heffner

John D. Heffner, PLLC
1920 N Street, NW
Washington, D.C. 20036
(202) 263-4180

Dated: November 22, 2004

CERTIFICATE OF SERVICE

I, John D. Heffner,

hereby certify this 22nd day of
November, 2004,

that a copy of the foregoing Application for a
Modified Certificate of Public Convenience and Necessity was

sent, postage prepaid, by first class mail to the State of
Pennsylvania Department of Transportation and all persons who
have used the line within the 6 months preceding the date of

this notice.
¢ — ’/1
O St —

\/John D. Heffner




EXHIBIT A

INTERIM LICENSE AGREEMENT
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‘q Southeastern Pennsylvanla Transportation Authority
-Legal Division
\

1234 Market Street, 5th Floor 1
Philadelphia, PA 19107-3780

John D. Heffner, Esquire
Suite 800

1920 N Strxeet, N.W.
Washington, DC 20036

Re: Interim Operation of Line 142

SEPTA Legal Division File No. 2551

Dear Mr. Heffnef:

I write to you as the attorney for East Penn Railway, Inc. ( East
Penn”) .

Background

On June 20, 2003 SEPTA Lssued to Morristown & Erie Railway, Inc.
(“MsE”) an interim license under which SEPTA authorized M{E to
operate railroad freight service between Chadds Foxrd Junction Mile
Post 26.98) and Mile Post 54.49 (“Right-0f-Way”). On Novembe: 15,
2004 SEPTA gave notice to M&E that the interim license will
terminate at 12:01 a.m., Friday, November 19, 2004.

SEPTA's Procurement and- Contracts Department has found that East
Penn was the highest responsive and responsible bidder for S:aled
Bid No. 08274 (sale of part of the Octoraro Branch). On Nov mber
11, 2004, the Operations Committee of the Board of SEPTA plac:d on
the consent calendar for consideration by the Boaxd a
recommendation that the: Board :authorize the General Manager to
execute the proposed agreement of sale by which SEPTA will traisfer
ownership of the -Property (defined in the proposed agreeme: t of
sale) by qultclalm deed to East Penn for a selling pricz of
$353,720.00. The Board will consider the proposal at its me:ting
scheduled to take place beglnnlng at 3; OO p m., Thursday, Nov :mber
18, 2004.

Interim License

By signing this letter on the appropriate line, East Penn agre:s to
the following terms of the interim license:

1. SEPTA hereby grants to East Penn, beginning at 12:01 a.ii. on
Friday, November 19, 2004, the exclusive interim licen:e to
operate railroad freight serwice on the Right-Qf-Way 'intil
such time as SEPTA transfers ownership of the Property to East
Penn. At the transfer of ownership to East Penn, the in.erim
license perforce becomes a nullity.

Dir ¢t Digd Number:
(215) 580-745B0
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John D. Heffner, Esquire
Wednesday, November 17, 2004
Page 2

10.

For the duration of the interim license East Penn will ol tain
and keep in force the insurance that Michael Warren, SEITA's
Director of Enterprise Risk Management, requires.

For the duration of the interim license, East Penn and
Brandywine Valley Railroad Company will have in placz an
agreement under which the railroads will exchange cars.

East Penn will immediately commence repairs to the Righ' -0f-
Wway that the storm of September 29, 2004 caused sc that East
Penn may expeditiously restore railroad freight traffic o) the
Right-0f-Way.

SEPTA will pay ‘$55,000.00 to East. Penn on the day .JEPTA
transfers ownership of the Property to East Penn as full
consideration to Bast Penn for the repairs to the Right-0I-Way
that the storm of Septembex 29, 2004 caused.

For the duration of the interim license East Penn will
maintain the Right-Of-Way to ensure the safe operation of the
railroad.

East Penn will comply - with all laws, statutes, and
regulations.- . i i n : ‘

East Penn will iﬁmédiately ndﬁify SEPTA in the event -f an
accident (property damage and/or personal injury), derailrnent,

.or hazard on the Right-Of-Way. .- : o

All notifications by East\Penh to SEPTA will be made to:

. Jeffrey D.. Knueppel, P.E.
Chief Engineer. of SEBTA - .. & -
1234 Market Street, 14" Floor
Philadelphia, PA 19107-3780
Office:- (215) 580-8280 . . :

All notification‘hy"SE?TAhﬁo;East Penn will be made to:

John C. Nolan, President -

-Rast Penn Railway, Inc, - C
- 1973 Wellington Drive,  Suite One
Langhorne, PA 19047

Office: (215) 757-4002

Facsimile Machine: (215) 757-6996 ..-
Mobil Telephone: (215) 317-8875
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John D. Heffnex, Esquire
Wednesday, November 17, 2004
Page 3 :

For the duration of the interim license, East Penn may ocupy
the station building or freight house in Avondale for us:z as
an office so long as East Penn notifies SEPTA at least five
days before its intention to do so.

Before East Penn allows a contractor, construction company, or
other entity to perform any work that requires the contrac tor,
construction company, or other entity to enter or occupy part
or all of the Right-Of-Way, East Penn must give SEPTA at .[east
five days’ notice (except in an emergency) so that SEPT? may
impose reasonable restrictions and insurance regquirement s on
the contractor, construction company, or othex entity be fore
the work commences. '
SEPTA may terminate the interim license for any violaticn of
the terms herein.

Sincerely, .

Nicholas Jﬂ Stéffi&fih;3 ;» S E
General Counsel. - . s oo Ye,al o

[N
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1f of.

Joh: _.}Nblan
Presxigient .

O\ pates November l_& 1004

€1 \MYDOCTMENTS\NICK\LDF #2551-EAST PENN-L9.DOC




EXHIBIT B

EVIDENCE OF INSURANCE




MAY PERTAIN, THE Mmu Ama
chm_n;p

-11/20/2084 80:37 2157576996 PRL EPRY PAGE 82
11/iY9/2904 11:22 8142751948 MCRAIL PAGE 02
Policy Numbar: sec 9023662~-90 Dute Entersd: 11/19/2004
BATE (REVEOIYYYY)
AD_OBQ. CERTIFICATE OF LIABILITY INSURANCE 1171972004
RIEance [ TYS,_GRRTITIGATE I8 IBRUED AR A MATTRR B3UED A A MATTRR O os‘ INFORMATION
216 Penn Street pm'fvcigﬂco:r! RS NO RIGHTS UPON ilmFIGATE
P.O. Hox 243 HOLDER. THI® CERTIFICATE DORS NOT AMEHD EXTEND OR
Yo Buthiehem, PA 16242-0243 Mmﬁﬂle.____-
[814) 275-4999 i
INSURERS AFFORDING COVERAGE NAXG #
[l EAST TR PALLMAY, TWC., ETAL neunan », FESROERSE THEORANCE GEaTFRY
JORM ¢. WOLAN LINSURIR 8 P
1973 Wellington Drive PBURER &
guita 1 INOUIRER O
Langbezne, PA 19047 [ey—
COVERAGES
THE POLICIED OF INBURANGE ua'rlo BELOW HAVE BARN ISAUED TO THE INSURED NAMEQ ABCVE FOR THE POLIGY PERIOD INDIGATED. NOTWITMSTANDING
ANY REQUIREMENT, TERM OR CONOITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESFEGT T WHICH THIE CERTIFICATE MAY BE 188UBD OR )

OED B‘f ﬂ'l ’OLle“ memuo HEREIN I‘l SUNECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONG OF SUCH

T
mmm*'mmmwmwvw

SEE m INSURED LIST l‘!m

GREGATE LIMITE SHOWN WAY HAVE DUCED BY PAID
P"" _._m___m e
BACH CCOUNNEINCE s 8,000,000
T e T
wmww | BREMSES Ky sopity | &
| MED BXP Ay sno potinn) 9
Jf\ +§ x.xnn.: .scc 9023862~00 1/1/2004 1/1/2008  [peppcnasaoviey 5 5,000,000 |
- | ‘ (amnu soengoare | s 10, 050,000
’_‘ ATIGREGATE UNWT APRLIES BER, ) . PAGOUCTE - SOMMOPAD0 g D1 090,000
I m e .
P ; R L - i
) ALL OWNO ATOS R JE e BOOLT MY 2
| PORDNED AUTOS o o mraon)
I Hmom S | mooiy suury .
~ (ﬂm
S LY % | auto oy -ernccomT |8
LAy svTo i : saAce |3
Fl TRy
T | exesmnuummLLA UABLITY Co SACH OCQURNENCE, _ _. |8
i |... foeeur GLAIME WADE | ADOREGATE [
b . .
l P_im co : SR . ~
L Ingreny s : - » L '
| oo o o AR ‘ [ Dotk R ]
ANy PR ™e . B - . L. BAN ACOIDENT v
!rlzmﬂﬁm‘m B\, CHSAN - EAIMPLOYS | §
__,'m .. OREARE . SOUCYLMIY |4

T R CANGELLATION
SCUPRXARZENN WA TAMMEECRTATION AUEBORITT mmummmnmnum;sm-mm
1294 ¢ o o DRTE TINEOR THE IV (NURSR WAL BRORAVOR T Ml 20 oave weTTen
MARDE sevarT, L | FOTIGE TO THE CERTIMICAYR NOLDER NANID %0 THE LERT, SUT FAUNE TG DO 30 MLL
PRIIADRLINIA, FA- A0K07-3700 WINE NG GRLIGATION OR LINNLITY OF ANY IOND UIPOR THE NEURRR, TS AGENTS OR
ATTM: W{CHOLAS STAYFIERT, GENKRAL COTWENL nEmamager,
MITHONIEED REPRIGENTA Y LT ¢y ) QR O 2 g
A Robert D. MoCarthy —PSeusreol T Gaifm
ACORD 2§ (2001/08)

®© ACORD CORPORATION 1988




4

.11/28/2004 0@0:37 2157576996 PRL EPRY PAGE 83
11/19/2864 11:22 8142751948 MCRATL PAGE 83

Enst Penn Railways, Inc.
Penn Eastern Rail Lines, Inc.
Transgrall, [ne.

Esst Penn Rall Excursions
John C. Nolan
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